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M. L.A. of Gallatin etMcBane, Co. al.County Judge

v.

PeopleThe of the State of exIllinois rel.

Aaron R. Stout.

process—waiver irregularities.of1. Service anWhere alternative writof
uponof mandamus was served the individual county court,members of a when

session, regularthat incourt was not and a term of the court did not intervene
day day,andbetween the of service the return irregularitysuch in the service

waived, bywould be the members the appearingof court and making return to
writ, though irregularitythe even return,such was set down in the as one of

why peremptorythe reasons a granted.writ should not be

irregularity2. suchSame—how availed an irregularitySuch in the serviceof.
writ, onlyanof alternative be availed groundcould of as a for continuance,

county session,until the court would in mightbe that it determine what defense
countythe would make.

Judgment, awarding8. againstexecution the not void. inWherecounty, render-
county,ing judgment againsta a the execution,court awarded such award is not

error,an which of itself would render judgmenta valid, ;otherwise void nor can
questionedjudgmentsuch in a proceeding,be collateral but onlythe error can be

proceedingavailed of in a direct judgment.to reverse the

Venue—change4. a againstsuit a Under the statute autho-county.of—in
rizing sued,counties to be such suit broughtmust be in the circuit court of the

county,defendant brought,but when so all actions, maylike civil it be removed
by changea foreign county,of venue to a statutorywhere the causes authorizing

allegedit are to exist.
against county—ina5. Suit what court it must be brought—of a proceeding by

byproceedingmandamus. A suit,mandamus is a within meaningthe of the
statute, requires against countywhich all suits a to broughtbe in the circuit

county being sued,of thecourt and therefore must be commenced in that court.

Appeal from the Circuit Court of Saline thecounty; Hon.
D.Andrew Duee, Judge, presiding.

The facts are instated the opinion.

O’MelvenyMr. H. K. S. and Mr. A. M. L. forMcBane,
the appellants.
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Opinionof the Court.

YoungbloodMessrs. & for theBurnett, appellee.

Mr. Justice Walker delivered the of the Court:opinion

It that Aaron B.appears Stout suit in thebrought Circuit
Court of theGallatin, of Gallatin. After-against county
wards the venue was to Saline where a trialchanged county,
was in ahad, in favor ofresulting for thejudgment plaintiff,
sum of and costs.$1,912.32, This$35.90 wasjudgment

1868,recovered at the October of theterm, Saline Circuit
andCourt, afterwards, at the December term, of the1868,
Court of toCounty Gallatin, that court aplaintiff presented

certified of the thus andcopy recovered, demandedjudgment
that the court order its but refused tocounty payment, they
act the matter at that thebut considera-upon term, adjourned
tion of the same until the last of that at whichday month,
time there held awas term of-the court.special county

At this last the courtterm, refused to take actioncounty
thereon or to make an order the same and itsallowing directing

Morhas order been made since that time. Stoutpayment. any
filed a to the March theof Saline Circuitterm, 1869,petition

that to theCourt, issued,a mandamus bepraying compel
court to order the of the in whichcounty payment judgment,

the facts were set forth. Service was hadforegoing upon
each themember of and and madecourt,county they appeared
return to the writ:
• That the mentioned in the wasalternative writjudgment

that it is informal and because it awardedvoid; inoperative,
execution the of that the alternativeGallatincounty ;against

served on the individual members of the courtwrit was county
in and theresession,not when would be nowhen regular

until in the areterm June service. These set outfollowing
thein the as court had refused toreturn reasons why county

the the for the of themake on treasurer payment judg-order
ment.
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filed which was sustainedreturn,a demurrer to theAppellee
and man-a writ ofrendered, peremptoryjudgment awarding
damus, to issue an order for thethe courtcountycompelling

of the the record topayment judgment. bringAppellants
of thethis court and ask a reversal of the courtjudgment

below.
refusal,The third of that the theservice of alterna-ground

nottive writ was if a for asufficient, was, true, only ground
until thecontinuance court would be in that itsession,county

determine make;what defense the butwouldmight county
writ,and to make a return to theby appearing submitting

this was waived and the court below decided cor-irregularity,
in that it afforded no reason the orderrectly, holding why

should not be made for the of thepayment judgment.
The second for set out in therefusal,ground thatreturn,

the is informal and injudgment execu-inoperative awarding
is likewisetion, insufficient. At themost, award of execution

is but an error that be availed of anmay in court.appellate
It does not render an otherwise valid void, andjudgment
it is valid and until reversed for error. Itbinding being-

until no canbinding reversed, be raised as toquestion its
in a collaterallegal validity which this is.proceeding,

, We now come to the first relied in theground upon return,
that the in favor of Stout is void. Thejudgment ground

in of this that the circuitis, court ofurged support position
had noGallatin to aaward of venue incounty power change

the in thesuit which was a and that all theofcounty party,
in the circuit court of Saline were coramproceedings county

for the ofwant In the case ofnonjudice, Mercerjurisdiction.
v. 4 Gilm. itCounty Schuyler County, 20, was held, under

the statute counties to be thatsued, as theauthorizing statute
thedirected,so suit must be in the circuit court of thebrought

and that where a suitsued, was in thecounty being brought
and a default was wascounty judgment by rendered, itwrong

and would be reversed on and it has beenirregular error;
since that decisionsaid, was that therepeatedly announced,
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suit bemust in the which the suit isbrought county against
and this we as theinstituted, settled law of this court.regard

The which this recordquestion is, whether a suitpresents
aagainst takenbe ofcounty, brought,properly may by change

venue ato different and there tried. Thiscounty depends
“the of Venue.”upon 105, entitledprovisions (Gross’chapter

The first ofsection that declares thatComp. 779.) chapter
either to in orcivil lawparty cause,“if whichany equity,
be in' court, shall fear that hemay circuit willdepending any

not a fairreceive trial in the court in which the action is pend­
on thataccount the is interested or oring, judge prejudiced,

related or shall have ofto, been counsel eitherfor, orparty,
that the adverse has an undue influence over the mindsparty
of the inhabitants of the wherein action isthecounty pending,
or that the inhabitants of such arecounty prejudiced against
the trial,so that he cannot a fair suchexpect partyapplicant,

to the court termin or the thereof intime,may apply judge
forth the thevacation, cause ofby petition, setting application,

aand of And the sectionvenue.”changepraying requires
that it shall be on itsa withgranted compliance provisions.

thatIt will be the of this section is comobserved, language
and embraces the to civil suit. And itparties anyprehensive,

anis obvious that action a civilis a and.cause;countyagainst
it the andis that defendants areplainequally plaintiff parties
to it follows that are theand embraced withinit, they provis-
ions of this nor do find as tolaw, we classany exceptions any

or civil nocauses,of and reason is shown suchwhypersons
or causes are not as the reason of thewithinfullyparties pro-

thisvisions of law as other the causes enumeratedIfparties.
in the then casesstatute such are within the mis-exist, fully
chief intended to and arethe legislature remedy, clearly

of then that thisentitled to avail its benefits. It follows part
to of thereturn no defense theof the presents issuing per-

writ.emptory
the demurrer should have beenhowever,It thatis, urged
to the it didcarried and sustained because notwrit,back
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a tocase which were hound andpresent answer,respondents
the of the that a man-is,ground objection proceeding by
damus is a and thesuit, such, should,being proceeding
under the havestatute, been commenced in TheGallatin.
other side that it is anot but a mode ofcontend, suit, only

execution theon Theobtaining byjudgment. proceeding
mandamus has all of the a aelements of suit. It has party

a and is to obtain a ofplaintiff', defendant, whichparty right
the is and it is instituted and carriedplaintiff on indeprived,
a court and we are at a toloss determine what element it lacks
to be a suit. It has mesne and final hasprocess, pleadings,
and issues of andlaw of fact are formed and tried as in other

and terminatescases, in a which is executed in thejudgment
mode the law. This it mustprescribed be heldby so, tobeing
be an or none oforiginal suit, the ele-proceeding, having
ments of final process.

It then follows that as an on thesuit, oforiginal authority
Mercer Co.v. itSchuyler Co., should have been inbrought
the Gallatin Circuit and in theCourt, not Saline Circuit Court.
This on the face of the whichappearing writ, stands for a
declaration, it was of and forground demurrer, this reason it
should have been sustained to the writ as well as the return.
For this error the of the court below must bejudgment reversed
and the cause remanded.

Judgment reversed.

Isaiah D. Sheriff of Marion etLear, al.County,
v.

Charles A. Montross.

damages—inMeasure of an action Where in an action oftrespass. replevin,of
the was belongfound toproperty to the defendant and a writ of retornotherein,


